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REPORT 



COMMISSIONERS FOR THE PROMOTION OP UNIFORMITY 
OF LEGISLATION IN THE UNITED ' STATES, APPOINTED 

• PURSUANT TO CHAPTER 205 OP THE LAWS OP 1890, 
ENTITLED "AN ACT TO PROVIDE FOR THE APPOINT- 
MENT OF COMMISSIONERS FOR THE PROMOTION OF 
UNIFORMITY OF LEGISLATION IN THE UNITED STATES." 



April 23, 1891. 
To the Legislature : 

The commissioners for the promotion of uniformity of legislation 
in the United States, pursuant to the requirement in that behalf con- 
tained in chapter 205 of the Laws of 1890, entitled "An act to pro- 
vide for the appointment of commissioners for the promotion of 
uniformity of legislation in the United States," respectfully report: 

That upon their appointment and qualification, they proceeded to 
consider the matter referred to them by the above-mentioned act, 
which are defined in the first section of the law, as follows : 

"Section 1. Within thirty days after the passage of this act, the 
Governor shall appoint, by and with the consent of the Senate, three 
commissioners who are hereby constituted a board of commissioners 
by the name and style of 'commissioners for the promotion of 
uniformity of legislation in the United States.' It shall be the duty 
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of said board to examine the subjects of marriage and divorce, 
insolvency, the form of notarial certificates and other subjects; to, 
ascertain the best means to effect an assimilation and uniformity in the 
laws of the States, and especially to consider vrhether it would be wise 
and practicable for the State of New York to notify the other States of 
the Union to send representatives to a convention to draft uniform 
laws to be submitted for the approval and adoption of the several 
States, and to devise and recommend such other course of action as 
shall best accomplish the purpose of this act." 

By section 5 of said act the commission is required to report to the 
Legislature at this session, "an account of its transactions and its 
recommendations as required by section 1 of this act." The particu- 
lar matter which, under the terms of this statute, it became their duty 
first to consider, was " whether it would be wise and practicable for , 
the State of New York to invite the other States of the Union to send 
representatives to a convention to draft uniform laws to be submitted 
for the approval and adoption of the several States." After mature 
deliberation it was the unanimous opinion of the commissioners, that, 
while ultimately this course might be found to be desirable, yet some 
official expression of sympathy with such a movement from a con- 
siderable portion of the States, which would reasonably assure the 
successful issue of the plan for a convention, was necessary before 
the State of New Ypik should extend such an invitation to her sister 
States. It was felt that the cause of uniformity of legislation would 
suffer most serious injury, if, through the failure of suitable response 
from other States, such a convention should prove abortive. The 
practical difficulties in the way of securing .adequate assurances of 
this character were such that the commissioners concluded to adopt 
another course, under the alternative power conferred upon them by 
the Legislature, in anticipation of possible difficulties such as they 
encountered, "to devise and recommend such other course of action 
as shall best accomplish the purposes of this act." They accordingly 
addressed a communication to the Governor of each State in the 
Union in the following words: 

"The question of uniform legislation is attracting attention through- 
out the country, especially with regard to marriage and divorce, wills, 
descent, and distribution of property, forms of deeds, acknowledg- 
ments and kindred topics. 

"There are but two modes of securing this end. First, an amend- 
ment to the federal Constitution; second, uniform action by the States. 
The first method is not feasible or practicable. Your attention is 
invited to the second method — voluntary action by the several States. 
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The subject has been discussed by the American Bar Association. In 
our State the subject has taken practical form, and under chapter 205, 
Laws of 1890, a commission has been authorized to promote uniformity 
of legislation in the United States. A copy of the act, together with 
the resolutions adopted by the commission and presented to the 
American Bar Association are inclosed. 

" The latter body, at its annual meeting at Saratoga Springs, in 
August, 1890, adopted the report of its committee on uniform State 
laws indorsing the course 6f the Legislature of the State of New York, 
and recommending similar action by the Legislatures of the various 
States. 

"A copy of that report is inclosed, together with the names of the 
members of the American Bar Association throughout the country, 
coihposing the general committee of that body on uniform State laws. 

"On behalf of our New York commission we beg to lay this 
subject before you, and to suggest the propriety of calling the atten- 
tion of the Legislature of your State to the matter in your forthcoming 
annual message. 

"The Governor of New York made this subject a feature of his 
annual message in 1889, and again in 1890, and the result has been 
the law creating our commission. 

" In this message Governor Hill referred to this important subject 
in the following language: 

" ' Under existing laws and decisions very different rules prevail as 
to what constitutes marriage; and while a certain divorced person 
may legally marry in some States, to do so in others, perhaps adjoin- 
ing, would be a crime, even though no criminal intent existed. Such 
anomalies ought not to exist. In order to obtain, as far as practicable, 
the end desired, it is necessary to secure a voluntary concert of action 
among the States. It is suggested, therefore, that some motion be 
made at this session toward a conference of representatives of all the 
States, or of such as may choose to be represented, to consider the 
question of uniform marriage and divorce laws.' 

"A copy of this letter has been addressed to the governors of the 
several States of the Union. 

"Our commission would be pleased to correspond with you or 
furnish any data at our command bearing upon the subject." 

The plan, thus expressed, which the commissioners adopted, seemed 
to them to be most expedient for the following reasons: 

First. It would determine, in the response it might evoke, 
whether there was sufficient interest in the subject to justify such 
an expectation of active co-operation as to encourage farther effort, 
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Second. If it should lead to the formation in other States of similar 
commissions, concert of action would be inevitable, and all the 
advantages which could flow from a convention would in this way be 
abundantly secured. 

Third. If only a portion of the States should take action in the 
matter, the combined influence of the commissions so appointed 
would undoubtedly impart such additional importance to the move- 
ment as to arouse public attention in other States, and, through the 
force of public opinion, lead to favorable action by State authorities. 

Fourth. That, if nothing else could be accomplished, at least the 
concurrent adoption by several States of uniform laws framed by 
their commissioners, on one or more of the subjects upon which such 
uniformity is desirable, would repay any efforts exp'ended in the work, 
not only in the resultant advantages to the assenting States, but also 
for their value as precedents which would naturally invite imitation 
elsewhere. 

The responses received to this communication from other States 
have been sufficient to excite the expectation that within the current 
year several commissions will be formed elsewhere, and that the 
beneficial results following their co-operation with the New York 
State commission will more than justify the wisdom of the movement 
for uniformity of legislation initiated by this State. 

The Governor of Louisiana expressed his hearty approval of the 
plan suggested and stated that, but for the adjournment of the Legis- 
lature of that State, the matter would have been submitted to it with 
a request that prompt action should be taken. 

The Grovernor of Florida wrote as follows: "I realize the great 
advantage of uniformity of such legislation on the above-named sub- 
ject, and will take pleasure in making a recommendation to our next 
Legislature in reference thereto. The Legislature will meet early in 
April." 

The Governor of Mississippi wrote: "I will endeavor to impress 
upon the Legislature the importance of the subject referred to. We 
have recently adopted a new Constitution for the State, and a com- 
mission has been appointed to present to the Legislature laws for its 
consideration to conform' to the order of things changed by the Con- 
stitution. R. H. Thompson, Esq., of Brookhaven, Miss., is the chair- 
man of the commission, and I shall refer your communication, 
together with the inclosures, to that gentleman for the consideration 
of the commission." 

The Governor of Washington wrote : " I thank you for the same, 
^nd deeply appreciating the necessity fqr uniformity of action in the 
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various States upon the questions treated, allow me to say that it will 
afford me pleasure to submit the matter to the judiciary committee 
at the coming session of the Legislature of Washington." 

In his message to the Legislature the Governor of Delaware says: 
" The spirit of comity that should prevail between the States of the 
Union induces me to call attention to certain communications lately 
received by me from the commisssion to promote uniformity of legis- 
lation throughout the Union upon the important subject of marriage 
and divorce. Under the present arrangement of the Constitution no 
federal cognizance or control over these subjects exists, and 
consequently a distressing absence of harmony in the legislation 
and judicial action of the several States exist, to the great injury of 
the family tie, the uncertainty of moral obligations, the legitimacy of 
children and the rights of property. By co-operation and co-ordinate 
legislation of the respective States a legal status could be agreed 
upon by all, which would enable great and valuable reforms to be 
accomplished. I therefore commend the subject to favorable con- 
sideration on the part of the legislature." 

In the State of Kansas an act has been introduced in the Legisla- 
ture for the appointment of a commission to secure uniformity in the 
laws of marrig.ge and divorce. Bills similar to the New Tork act 
have been introduced in the States of Massachusetts, Rhode Island, 
Delaware and Pennsylvania. The Massachusetts bill has passed the 
Lower House; in Delaware the bill has passed both Houses and is 
now before the Governor, and the Pennsylvania bill has become a 
law. The latter expressly requires the commissioners to be appointed 
under its authority, to meet with the New York State commission. 

The plan has also been favorably commented upon and supported 
by the press in the States of Michigan, Dakota, Colorado, California, 
Missouri, Minnesota, Pennsylvania, Illinois, Massachusetts, Wisconsin, 
Ohio, Indiana and elsewhere. 

The attention of the American Bar Association was called to the 
subject by our commission, with the result that at the last meeting of 
that body, held at Saratoga in August last, a resolution was adopted 
recommending the passage by each State and by the congress of the 
■United States, for the District of Columbia and the territories, of acts 
similar to that of the State of New Tork. 

The commission is also greatly indebted to the National Eeform 
Divorce League, of which the Eev. Samuel W. Dike is an active 
representjitive. In his report of the league for the year ending 
December 31, 1890, the action taken by the Legislature of this 
State upon this subject is heartily approved. In a circular issued by 
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the league in September, referring to the New York commission, it 
is said: « It is thought that the, work of this commission and others 
that may join it will be the best practical preparation for this or any 
other solution of the problem of uniformity. For this and other 
reasons it deserves the hearty support of all who desire to see the? 
evils of our conflicting laws reduced." 

From what has been stated it is clear that the movement for uni- 
formity of legislation inaugurated by this State has most encourag- 
ing prospects. 

A few words upon the subjects committed to us for examinatioa 

will serve to illustrate the supreme importance of the effoirt now being 

made for unif orinity. 

Marbiage and Divorce. 

It is merely restating a well known and often repeated fact that a 
most distressing and injurious absence of harmony is disclosed in the 
iWs of the States in reference to this subject. 

The age of consent fixed by common law at 12 years in the case of 
females and 14 years in the case of males no longer remains uniform. . 
In many States the common law rule has been abrogated by statute,! 
and the age of consent now varies from 12; 14 and 16 for females, 
and from 16, 17, 18 and 21 years for males. In Ne^ Mexico if the 
man is under 21 years or the woman under 18 years, and the 
marriage is without the parents' cobsent the law declares it to be 
invalid. The old common law rule still prevails, or at least until 
very recently did prevail, in the States of Kentucky, Louisiana, New 
Hampshire, Tennessee, Virginia and West Virginia. In Iowa, North 
Carolina and Texas it is 14 in the case of females, and 16 in the case 
of males. In Alabama, Arkansas, Georgia and Illinois the age is 14 
for females and 17 for males. In California, Minnesota, Oregon and 
Wisconsin the age of consent is 15 for females and 18 for males. In 
Delaware, Michigan, Nevada, Nebraska and Ohio the age is 16 for 
females and 18 for males. In so simple a matter apparently as the 
age of legal consent, some uniform standard surely might be arrived 
at by agreement among the States. 

A wide diversity exists also throughout the country with respect to 
consanguineous marriages. In at least sixteen States the marriage of 
first cousins is prohibited by statute, viz. : In the States of Arizona, ; 
Arkansas, Colorado, Illinois, Indiana, Kansas, Missouri, Montana, 
Nevada, New Hampshire, North Dakota, Ohio, Oregon, South Dakota, 
Washington and Wyoming. 

In the State of New York and in some other States, marriages ■ 
between parents and children, including grand-parents and grand- 
ohildren of every degree, ascending and descending, and between ' 
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brothers and sisters of the half as well as of the whale blood, are 
alone prohibited. With these exceptions marriages between persons 
of blood relationship are lawful. In many of the States, however, the 
prohibition extends further, so as to include persons more remotely 
related by blood and also to certain classes of persons connected by 
affinity. 

In a large number of States, mainly the Southern States, diversity 
of race and color is made a bar to marriage . In Alabama, Maryland, 
North Carolina, Tennessee and Texas, this prohibition extends to 
cases where one of the contracting parties is a descendant of African 
parents to and including the third generation. In Mississippi, 
Nebraska, Oregon, Virginia and West Virginia, a marriage between a 
white person and one having one-fourth negro blood is prohibited. 
While in Florida, Indiana and Missouri if a woman has one-eighth 
negro blood in her veins her marriage with a white man is void. In 
some of the States this prohibition is not confined to cases where one 
of the pejsons is of African descent, but is extended also to Chinese, 
Kanakas and Indians. Thus it will be seen that owing to this peculiar 
incongruity and diversity in the law, a white man in one locality may 
marry an octaroon but not a quadroon, while in another locality the 
prohibition extends to the octaroon also. The question of mixed 
race marriages, it will be seen, is in an extremely chaotic state. 

Absence will sometimes justify marriage where the party contract- 
ing it has every reason to believe that the absent one is dead. To the 
inquiry, however, as to the length of time which must elapse before a 
husband or wife so situated can contract marriage without commit- 
ting bigamy, various answers are received from different States. In 
the State of Pennsylvania two years will suffice if there is well founded 
rumor that the absentee is dead. While in other States three years, 
five years and seven years are the respective periods which must 
elapse to justify the formation of a new marriage relation. In Louis- 
iana, after ten years absence without any news from the absentee, the 
husband or wife may marry, and such second marriage will be in all 
respects valid. 

The absentee, in case he is living and returns, may marry again, but 
will not be restored to his prior marital rights. 

In Arkansas, if the husband or wife leaves the State, and remains 
absent therefrom five years without being known to be living, the 
husband or wife so abandoned is at liberty to marry, and such second 
marriage will be legal. In California, Idaho and Minnesota, the 
second marriage is valid until it is annulled by a court of competent 
jurisdiction, and if no such proceedings are instituted, the second 
[Assembly, No. 82.] 2 
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marriage will remain valid and binding. In Iowa, if the parties tc 
the second marriage live together until the first husband or wife dies 
from and after such death the subsequent marriage becomes valid. 

We also find a great diversity in the forms prescribed in the 
different States for the ceremony of marriage. In the State of New 
York no form or ceremony is required. The parties become man and 
wife by mere words of agreement in the present tense. In eight 
States, however, this is not permitted, but some ceremony performed 
by a third person must take place. In Maryland, down to 1886, no 
person could perform the ceremony except an ordained minister of 
the gospel, and this rule seems still to prevail. In Massachusetts, 
residence within the State is necessary in order to qualify the minister; 
to act . This also applies to the States of Connecticut and Rhode Island. 

In the territory of Arizona, the law provides that no ceremony 
whatever shall be necessary to constitute a valid marriage and by an 
act passed in 1887, it was declared that all persons who had prior to 
that date lived together as husband and wife and continued to do so 
for one year after the passage of this act or until one of the parties 
should die, if death occurr,ed before the expiration of said one year, 
should be considered as having been legally married, and the 
children of such persons or of persons living together, but who 
subsequently marry, are made legitimate. 

In the State of Massachusetts, where a clergyman was married in 
the presence of his congregation, he himself officiating, it was 
declared that he was without capacity to do so, and that therefore 
although he had complied with statute in procuring a license and 
in other respects with the requirement? of the law, his marriage was 
absolutely void, though witnessed by a congregation of more than 
fifty persons. 

The most serious and embarrassing of the difficulties arising from 
the conflict of laws in different jurisdictions, with respect to the 
marital relations, arises from the fact that a marriage valid in one 
locality, may be absolutely void in another. It is true that the 
general principle obtains that a marriage valid where solemnized is 
valid everywhere, but this is open to important exceptions and 
qualifications. , 

In this State it has been held that where the wife, being a resident 
with her husband of this State, leaves him and institutes a proceeding 
for an absolute divorce in some other State, the judgment of divorce, 
although valid according to the laws of the place where it is recovered 
is void under the laws of this State, if the husband is not personally 
served with process in the proceeding or does not voluntarily appear 
therein. The divorce being valid, according to the laws of the State 
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where the judgment is recovered, the woman ip entirely free to marry 
again in that State, although she would not enjoy such a right in this 
State, while her husband is by the laws of this State still a married 
man, although his wife may, under the laws of another State, have 
another husband. 

In the case in which this question was discussed (The People v. 
Baker, 76 N. T., p. 78), Folger, J., in giving the opinion of the court 
says: " The consequences of such want of harmony in polity and pro- 
ceeding we have adverted to. The extent of them ought to bring in 
some legislative remedy. It is not for the courts to disregard general 
and essential principles, so as to give palliation. Indeed, it is better, 
by an adherence to the policy and law of our own jurisdiction, to make 
the clash the more and the earlier known and felt, so that the sooner 
may there be an authoritative determination of the conflict." 

The rule thus laid down in New York obtains also in a number of 
the other States. 

There exists, also, in different States, a great diversity in the law 
relative to the right to marry again of persons found guilty of offenses 
for which the marriage relation has been dissolved. Many of the 
States absolutely prohibit such subsequent marriages during the life- 
time of the innocent party. Others forbid them for a term of years 
after the divorce has been obtained. In New York the court may 
sanction a subsequent marriage of the guilty party after five years on 
proof of the remarriage of the innocent party and the continued good 
conduct of the applicant. But it has been held that notwithstanding 
these prohibitions, which are operative within the State in which the 
decree of divorce was pronounced, the person so prohibited may con- 
tract a second marriage in another State in which such marriage would 
be considered as valid, and the marriage thus valid at the place where 
the ceremony is performed, is recognized as valid in the State prohibit- 
ing it, although it would have been void if the ceremony had taken 
place in such State. 

In the States of Alabama, Kentucky, Missouri and Kansas it is pro- 
vided that were bigamy is charged on account of such second mar- 
riage, the accused must show that the second marriage was not in 
violation of the foreign decree under which the first was dissolved. 
In most of the other States no such requirement exists. 

Thus it will be seen that while a State can not give extra-territorial 
effect to its prohibition against remarriage, force may be given to it 
by appropriate legislation by any other State. The question, however, 
as to the wisdom of such reciprocal statutes still remains open. The 
general outline which has thus been given of some of the incongruities 
that exist in the laws affecting this most important subject is suflScient 
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to show that the public interests demand the exertion of every effort: 
to reduce them to a consistent whole. 

Laws Relating to the Tbansmission op Propeeti. 
The distribution of individual holdings of property over different 
States has enormously increased with improved facilities of intercourse 
by railroad and telegraph. While non-resident ownership of property 
situated in this Sbate is considerable, the property interests all over th^ 
United States of residents of New York are of enormous magnitude. 
■ The great variety in the laws of the States, relative to the transmission 
of property by descent, by will and voluntary conveyance, and in thel 
forms and procedure required to make a record title, has become not 
only vexatious but a serious source of loss and a grave impediment to 
the free transmission of titles. It is of frequent occurrence that a* 
will validly executed according to the laws of this State by a resident 
of the State, is found to be insufficient to pass real estate within the 
limits of some of the other States whose laws require some additional 
formality in its. execution, which has not been observed. The 
importance of securing uniformity of provision in this regard will be 
instantly conceded. 

The utterly unnecessary variety of requirement which exists! 
relative to the execution, acknowledgment and certification of deeds 
raises obstacles to the free - transfer of property which are now 
unsupported by reason, many of these laws being the relics of a 
more formal age or adopted as precautions against evils which no 
longer exist. Uniformity of law, in respect to these matters, should 
be easily attained. Its importance is obvious to every person who has 
had to deal with titles to real estate. 

In conclusion the undersigned beg to make the following 
recommendation : 

Recommendation. 
) 
The time necessarily consumed in securing that co-operative action 

by other States, which is deemed essential to success in dealing with 
the main object .of the statute, renders the duration of the commis- 
sion, which by the act, is limited to two years, utterly inadequate for 
the performance of its work. It is, therefore, respectfully recom- 
mended that the act be amended so as to make the terms of office of 
the commissioners four years instead of two. 

All of which is respectfully submitted. 

HENRY R. BEEKMAN, 
IRVING BROWNE, 
WM. L. SNYDER, 

Commissioners. 



